STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND

PROFESSI ONAL REGULATI ON,
Petitioner,

VS. Case No. 05-1963PL

JOSHUA BARRETT WOODRUFF,

Respondent .
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AMENDED RECOVMENDED CRDER

On August 9, 2005, a final hearing was held pursuant to
notice in Tall ahassee, Florida, before BramD. E. Canter,
Adm ni strative Law Judge of the Division of Adm nistrative
Hear i ngs.

APPEARANCES

For Petitioner: Charles J. Pelligrini, Esquire
Depart nent of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

For Respondent: Jeffrey T. Kipi, Esquire
100 West Citrus Street
Al tanonte Springs, Florida 32714

STATEMENT OF THE | SSUES

The issues in the case are whether the Respondent vi ol ated

Subsections 455.227(1)(h) and 489.129(1)(a), Florida Statutes



(2003), as alleged in the Petitioner's Adm nistrative Conpl ai nt,
and, if so, what penalty should be inposed.

PRELI M NARY STATEMENT

The Petitioner, Departnent of Business and Professional
Regul ation (Departnent), filed a three-count Adm nistrative
Conmpl ai nt on June 25, 2004, alleging that the Respondent, Joshua
Wbodruff, had violated certain state | aws regul ating the
Iicensure of contractors. Count | charged M. Wodruff wth
viol ati ng Subsection 489.129(1)(a), Florida Statutes (2003), by
obtaining a certificate by fraud or m srepresentation. Count 11
charged M. Wodruff with violating Subsection 455.227(1)(h),
Florida Statutes (2003), by attenpting to obtain a |license by
bri bery, fraudulent m srepresentation, or through an error of
the Departnment. Count |1l charged M. Wodruff with violating
Subsection 489.129(1)(i), Florida Statutes (2003), by failing to
obtain a license for M. Wodruff's business, Sinply A um num

M. Wodruff disputed the allegations and requested an
adm ni strative hearing. The Departnent referred the matter to
the Division of Adm nistrative Hearings, which schedul ed and
conducted a heari ng.

At the beginning of the hearing, the Departnment announced
that it was withdrawing Count Il of its Adm nistrative
Conmplaint. Neither party called a witness. The Departnent's

Exhibit 1 was admtted into evidence. The Departnent's request



for official recognition of Chapters 489, 455, 893, 943, and
Sections 120.57 and 120.569, Florida Statutes (2004), was
granted. The Departnent's request for official recognition of
certain records of the Ninth Judicial Crcuit Court for Orange
County, Florida, pertaining to the Respondent's court

appear ances, was al so granted. The Respondent offered no
exhibits into evidence. M. Wodruff did not appear at the
heari ng.

The one-volunme Transcript of the hearing was filed on
August 23, 2005. The Departnent and the Respondent submtted
Proposed Recommended Orders, and they were considered in the
preparation of this Anended Recomrended O der.

FI NDI NGS OF FACT

1. The Departnment is the state agency charged with the
licensing and regul ation of building contractors pursuant to
Chapters 455 and 489, Florida Statutes (2004).

2. Joshua Wodruff is a Florida Specialty Structure
Contractor who holds |icense nunber SC C131149603. He owns a
business called Sinply Alum num His |ast-known residence is in
Wnter Springs, Florida.

3. On June 19, 2003, M. Wodruff submtted an application
for the Specialty Structure Contractor |icense he now holds. On
page six of the application form question 1 under "BACKGROUND

| NFORMATI ON' asked the applicant whether he or she has ever been



convicted of a crime, found guilty, or entered a plea of guilty
or nolo contendere to a crimnal charge. At the end of the
question, in larger print, is the follow ng statenent:
TH S QUESTI ON W LL BE CHECKED AGAI NST LOCAL,
STATE AND FEDERAL RECORDS. FAI LURE TO ANSVER
THI' S QUESTI ON ACCURATELY MAY RESULT I N THE
DENI AL OR REVOCATI ON OF YOUR LICENSE. | F YQU
DO NOT FULLY UNDERSTAND THI S QUESTI ON,
CONSULT W TH AN ATTORNEY OR CONTACT THE
DEPARTMENT.
M. Wodruff checked the "Yes" box for this question.

4. The application formdirected any person answeri ng,
"Yes," to conplete form0050-1. Form 0050-1 is included as page
14 of the license application. |In the space on the formwth
t he heading, "Ofense,” M. Wodruff wote "Sale and Delivery."
In the space with the heading, "Penalty/Disposition," M.
Whodruff wote, "2 nmonths county jail, 6 nonths @ Bridge
Program "

5. On page 13 of the license application, question nunber
3 under " FI NANCI AL RESPONSI BI LI TY/ BACKGROUND QUESTI ONS, " asks
t he applicant whether he or she has ever:

Undert aken construction contracts or work
which resulted in liens, suits or judgments
being filed? (If yes, you nust attach a copy
of the Notice of Lien and any paynent
agreenent, satisfaction, Release of Lien or

ot her proof of paynent.)

M. Wodruff answered this question, "No."



6. The Departnent contends that M. Wodruff's responses
on the license application formconstituted m srepresentations
because M. Wodruff failed to disclose that he had been
adj udicated guilty in Orange County for possession of drug
paraphernalia, and failed to disclose that he had filed a claim
of lien on a construction project.

Crimnal History

7. There is no dispute with regard to M. Wodruff's
di scl osure of the felony of "sale and delivery” (of a controlled
substance) that he noted in his |license application. M.
Wodruff entered a plea of guilty to this offense on January 13,
2000, but adjudication of guilt was w thheld.

8. The official records of the NNnth Judicial Circuit
Court for Orange County indicate that M. Wodruff was
adj udicated guilty on July 25, 2002, of possession of
par aphernalia, a first degree m sdeneanor under Subsection
893.147(1), Florida Statutes (2002).

9. The Respondent argues that his sentence on the
conviction for possession of paraphernalia (two days in jail,
fines and court costs of $371, 180 days probation) was not
rendered until July 23, 2004, nore than a year after he
submtted his |license application to the Departnent. However,
the application formclearly requested M. Wodruff to describe

whet her he had ever been convicted of a crinme, found guilty, or



entered a plea of guilty or nolo contendere to a crimna

charge. Wth regard to M. Wodruff's m sdeneanor, all of these
events occurred approxi mately one year before he submtted the
i cense application.

Cl ai m of Lien

10. On or about June 11, 2003, M. Wodruff filed a daim
of Lien against Itzhak and Ayala Stark for $5,600 for work
commenced in March 2003.

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter in this
case. 88 120.569 and 120.57(1), Fla. Stat. (2004).

12. Subsection 455.227(1)(h), Florida Statutes (2003),
identifies one of the grounds for which disciplinary action nay
be taken against a person holding a |license as:

Attenpting to obtain, obtaining, or renew ng
a license to practice a profession by

bri bery, fraudulent m srepresentation, or

t hough an error of the departnent or the
boar d.

13. Subsection 489.129(1)(a), Florida Statutes (2003),
sets forth, as one of the wongful acts that will subject a
licensed contractor to disciplinary action, the follow ng:

(btaining a certificate, registration, or

certificate of authority by fraud or
m srepresent ati on.



14. Because Sections 455.227 and 489. 129, Florida Statutes
(2003), are penal statutes, and the Departnent is seeking to
i npose a penal sanction, the Departnment has the burden of
proving the specific allegations of its Adm nistrative Conplaint

by clear and convincing evidence. Departnent of Banking and

Fi nance v. Gsborne Stern & Co., 670 So. 2d 932 (Fla. 1996).

15. The clear and convinci ng evidence standard has been
descri bed as foll ows:

[C] | ear and convi nci ng evidence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nmust be distinctly renenbered; the
evi dence nust be precise and explicit and
the wi tnesses nust be |acking in confusion
as to the facts in i ssue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact the firmbelief of
convi ction, wthout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.

Evans Packing Co. v. Departnment of Agriculture and Consuner

Services, 550 So. 2d 112, 116 (Fla. 1st DCA 1989).

16. Florida recognizes two separate theories of recovery
for a msrepresentation. One basis of recovery is for fraud
(fraudul ent m srepresentation) and the other is for negligent
m srepresentation. The elenents of fraudulent m srepresentation
are: 1) a false statenent concerning a material fact; 2) the
representor's know edge that the representation is false; 3) an

intention that the representation i nduce another to act on it;



and 4) consequent injury by the party acting in reliance on the

representation. Johnson v. Davis, 480 So. 2d 625 (Fla. 1985).

17. The elenents of a negligent m srepresentation are
essentially the same as for a fraudul ent m srepresentation
except that it is not necessary to prove the representor
intended to mslead, but only that the circunstances were such
that the representor should have known the statenent was fal se.

Atl antic National Bank v. Vest, 480 So. 2d 1328 (Fla. 2d DCA

1985), review denied, 491 So. 2d 281 (F a. 1986). This cause of

action is sonetinmes referred to sinply as m srepresentati on.

See Saunders Leasing System Inc. v. GQulf Central Distribution

Center, Inc., 513 So. 2d 1303 (Fla. 2d DCA 1987).

18. It is not disputed that M. Wodruff made the
representations in his license application for the purpose of
i nduci ng the Departnent to issue hima l|icense.

19. M. Wodruff's answer on form 0050-1 regarding his
crimnal background was fal se because it was inconpl ete and,

t herefore, inaccurate.

20. (Qounsel for the Respondent argued that the intent
required for msrepresentati on was not established on this
record, presumably because there was no direct testinony from
M. Whodruff about his understanding and intent at the tine he
submitted the license application. However, if wongful intent

could only be established by the adm ssion of a respondent, the



charge of mnisrepresentation could always be overcomnme by the
respondent's sinple denial. |In this case, the undisputed facts
are sufficient to establish that M. Wodruff knew that his
answers on the |icense application formwere fal se.

21. M. Wodruff's arrest and incarceration for possession
of drug paraphernalia occurred only a year before he submtted
his application for the Specialty Structure Contractor |icense.
It was the nore recent of only two occasi ons when M. Wodr uff
was arrested and incarcerated for a crine.

22. It was admtted that M. Wodruff filed a claim of
lien just eight days before he submtted the |license application
form

23. The evidence is clear and convincing, therefore, that
M. Wodruff knew when he submtted the |icense application that
he had been adjudicated guilty of possession of drug
par aphernalia and had filed a claimof lien. He knew his
answers on the formwere fal se because they omtted i nformation
about these matters.

24. Based on the foregoing, the Departnment proved by clear
and convi nci ng evidence that M. Wodruff violated Subsection
455.277(1)(h), Florida Statutes (2003), for "attenpting to
obtain" a license by fraudul ent m srepresentation.

25. The offense described in Subsection 489.129(1)(a),

Florida Statutes (2003), refers to a |icense "obtained" by fraud



or misrepresentation. In many cases, the difference between
"attenpting to obtain" and "obtained" will be of no consequence,
and the facts establishing one offense will be sufficient to
establish the other. However, in this case, counsel for the
Departnent stated that the Departnent woul d not necessarily have
denied the license to M. Wodruff if he had made a full

di scl osure on his application. Thus, while M. Wodruff
"attenpted to obtain" his |icense through m srepresentation, it
does not appear on this record that he "obtained" his |license as
a result of msrepresentation, in violation of Subsection
489.129(1)(a), Florida Statutes (2003).

26. In determ ning an appropriate penalty in this case,
consi deration has been given to the disciplinary guidelines set
forth in Florida Adm nistrative Code Rule 61(4-17.001. No
guideline is provided for a violation of Subsection
455.227(1)(h), Florida Statutes. |In the absence of a specific
guideline, Florida Adm nistrative Rule 61&4-17.001(6) provides
that the penalty for the nost simlar offense shall be used.

27. 1t is not altogether clear what offense nost closely
resenbles the violation of attenpting to obtain a |icense
t hrough m srepresentation. The offense of obtaining a license
t hrough mi srepresentation (penalty: revocation and $5, 000 fine)
is very simlar, at least in wording. However, there is a

substantial difference between obtaining a |license that would

10



not have been issued but for a msrepresentation, and naking a
m srepresentation that would not have affected the issuance of
the license. The penalty of revocation and a $5,000 fine is too
harsh a penalty for the latter offense.

28. Under the circunstances in this case, the offense nost
closely resenbling M. Wodruff's offense is the one stated in
Subsection 455.227(1)(a), Florida Statutes (2003): neking a
fraudul ent representation in or related to the practice of the
licensee's profession. The penalty guideline for this offense
is a fine of $2,000 to $5,000 and suspension or revocation of
the |license, for each such offense.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Construction Industry Licensing Board
enter a final order:

1. finding that Joshua Wodruff violated Subsection
455.227(1)(h), Florida Statutes (2003), by failing to disclose a
m sdemeanor conviction and a claimof lien on his |icense
application, and

2. inposing a fine against M. Wodruff of $4000, and

3. suspending his license for 60 days.
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DONE AND ENTERED this 12t h day of Septenber, 2005, in

5ot

BRAM D. E. CANTER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Tal | ahassee, Leon County, Flori da.

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 12th day of Septenber, 2005.

COPI ES FURNI SHED,

Charles J. Pellegrini, Esquire
Depart ment of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Jeffery T. Kipi, Esquire
100 West Citrus Street
Al tanmonte Springs, Florida 32714

Leon Bi egal ski, General Counsel
Depart ment of Business and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202
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Ti m Vaccaro, Executive Director
Construction Industry Licensing Board
Depart ment of Business and

Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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